Wilbur v. City of Mount Vernon

USDC Western District of WA Cause No. 2:11-cv-01100 RSL

Toby J. Marshall | Terrell Marshall Daudt & Willie PLLC



“In all criminal prosecutions, the accused shall
enjoy the right...to have the Assistance of
Counsel for his defense.”

U.S. Const. amend. VI




SYBRANDY WITT TOTAL
2009 1,206 1,136 2,342
2010 963 1,165 2,128
2011 1,173 1,098 2,271

Sybrandy & Witt Caseloads

Exs. 11, 12,92, 93, 226
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Ex. 11



MEMORANDUM TO MOUNT VERNON/BURLINGTON PUBLIC DEFENDER DEFENDANTS

PLEASE READ CAREFULLY
Ta: i Casze MNo(s):

Please note your attorney in this case is

1. The attomey ksted above has been appointed to represent you on the criminal charges
listed. Please note our office hes filed @ Motice of Appearance on your behalf and your
further araignment court date will be continued to a pretrial hearing date. You will
receive a notice of that new date in the mail (sent by the courd). I you do not receive a
naofice from the court in the mail within & couple of days of receipt of this letter, call the
court to confirm your court date.

2. It I exdremaly important that the court has yeur currant address so that I can send you
nolice of all court dates. 1t is your responsibility to keep both cur affice and the court
advised of your curment address. We also need your cusrent telephone number at all
times.

3 If at any point prior to the end of your case, you think that you do not have any pending
. court dates, you are wrong, Contact the count immediately to determine when your nexdt
court date Is.

4. Youmustshow up to each and every one of your court dates. Do not contact our office
to abtain a different count date o a continuance unless it is a documentad emergency
or documented exirems hardship to you. If you are able to document an emergency or
extreme hardship, do not wait until the last minute te call cur offices for a confinuance.
Call ahead of time and we may be able Io accommodate your request - il is not our
decision to make, Unless you specifically hear from our offices that you do not need to
awem‘yarham you must attend your hearing or a warrant will be issued for your

5. Owolﬂoudonntthwmh. If you wish to quash a wamant, you can do so by
solmlnmm«mmmammnlmtee They will issue you & new date to

6. You are free to make an appointment with our office to meet with your attorney. We will
not, however, schedule an appointment with you untll we have copies of all the pofice
repants In vour case. because without that information. a meeling is completely useless.

7. Uo nat womy of De atarmed If your “Pretrial” court dale 1S coming up and you have not
mat with your atiomey yet, \'\0\eaﬂeﬂdonolreuﬂveprallzaerapolltzunnlllhkad-nvrpﬂorm
your first pretrial hearing. i that is the case, we can continue your prefrial date if

NEcessary.

& ‘Qur representation of you stops when your case is rasntwdormnawnrrlnt is Issued
for your amest. We do not continue fo rep you unless specifically re app d by
the court.

IMPORTANT TELEPHONE NUMBERS AND ADDRESSES:

Richard M. Sybrandy 360-336-5533 Burlingten Municipal Courl 360-755-0482
Morgan M. Wit 330«335 1614 311 Cedar, Suitz A
508 South Second St Burlirgton, WA 98233

Mourt Vernon, Washmgtun 08273

Mount \Vernon Municipal Court 360-338-B205
1805 Continental Place .
Mount Vernon, Wa 88273

SKAGIT-PDR_000562

“We will not...schedule an appointment
with you until we have copies of all the
police reports in your case, because
without that information, a meeting is
completely useless.”

Failure to Communicate: Witt & Sybrandy

Ex. 52
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Failure to Communicate: Witt & Sybrandy
Ex. 13 @ SKAGIT-PDR_000487
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Skagit County Office of Assigned Counsel

Inmate Visit Statstics: 2010

Z"Actual clients seen in custody

Skagit County  City of
Office of ‘Mt.Vernon & ‘
Skagit County Assigned Counsel Burlington
Public Defender's | Conflict Municipal Court |
_ Office Attorneys Public Defenders
Jan 8 = 20 0
Feb 130] 13 0
[March 176) 2| |
April ) 2% 1]
May 127| 26 0
June 133 45 2
oy | 120] 42| 2
Aug 13 2 o
Sept 123 32| 1]
Oct 110 28 !
Nov 100 2, 0]
Dec | 126 37 0| I
OTALS | L —— ) p— qv‘T -

Ex. 14



No investigations

No research or motion practice

Very few trials — five in 2010; two in 2011
Rights and possible defenses not explained
Adverse consequences not explained
Failure to advocate

No confidentiality

No attorney-client relationship



“A member of the Public Defender staff shall visit any
assigned in-custody criminal defendant...within one (1) court
day” of assighment.

“The Public Defender will attempt to initiate contact with all
assigned defendants within twenty-four (24) hours of case
assignment.”

Draft 2009 Contract for Public Defense



“It would be extraordinary for us to be directed to initiate
contact with the defendants.”

“IT]o require a visit to the jail . . . would make no sense, at
least at the level of compensation we have proposed.”

| wasn’t telling them that | could not contact or meet with
defendants at that level of compensation. | was telling them
that | would not contact or meet with defendants.




3. A member of the Public Defender staff shall visitany-sesigned-in-eustodyTrimmmat=
defendant-and obtain basic contact and other fundamental inteke information for a
bail hearing within one (1) court day from notification to the Public Defender of the
assignment of the case and the in-custody status of the defendant.

withindweniy—feur{34-hours-of r-esse-assipnment= The Public Defender shall
provide defendants with contact information for availability during office hours. The
Public Defender will also return phone calls or other attempts to contact the Public
Defender within forty-eight (48) hours, excluding weekends.

3. A member of the Public Defender staff shall obtain basic contact and other
fundamental intake information for a bail hearing within one (1) court day from
netification to the Public Defender of the asmgn.mmf of the case and the in-custody status
of the defendant, .

4, The Public Defender shall provide defendants with contact information for
availability during office hours. The Public Defender will also retumn phone calls or other
atlempts to contact the Public Defender within forty-eight (48) hours, excluding
weekends.

Exs. 36, 177
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“IL]ack of attorney contact or
communication has been a major
complaint from the MV clients.”

Ex. 46




To establish a claim under 42 U.S.C. § 1983, a plaintiff

must show:

1. that a constitutional right was violated,;

2. that the violation was committed by a governmental
entity; and

3. that the entity was acting under the color of State

law.

Long v. Cnty. of Los Angeles, 442 F.3d 1178, 1185 (9th Cir. 2006)



Each city “holds the responsibility of adopting
certain standards for the delivery of public
defense services, with the most basic right being

that counsel shall be provided.”

In re Michels, 150 Wn.2d 159, 174 (Wash. 2003) (citing RCW 10.101.030)



* Mountain Law will provide “one full-time
staff person and two attorneys”

* Mountain Law’s proposal is “$210,000 for up
to 1,735 cases per year.”

Ex. 168; see also Exs. 159, 160



Month Cases Opened
Apr 473
May 434
Jun 112
July 172
Aug 150
Sept 114
Oct 142
Nov 138
Dec 135

TOTAL 1,870

Mountain Law 2012 Caseload

Exs. 151, 201



208 Pending
33 FTC Open (parole)
241

5 =Sept
26 = Oct
19 = Nov
17 = Dec (MV only)
67

Open Cases 241
Bench Warrants 112
Closed Cases 67 ———
TOTAL 420

Sade Smith Assighed Cases
From Sept. 2012 to Jan. 16, 2013

Exs. 218, 219, 223
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Collins =362

Laws = 210 I

/
/

se Load Stafistics
E:ge; 10f 1
1/16/2013
Attorney . Status BUR |GM |MVM |[Total
Jesse G Collins [Bench Warrant 46 87 133
FTC OPEN 43 [ g
Pending 208 | 293
: [POD Pending |
Michael D. Laws [Bench Warrant 46 52
FTC OPEN 6 19 3_
iPending 63 122 | 185
Sade Ada Smith Bench Warrant 52 60 1
FTC OPEN 1 21 :é_
Pending 1 1 208 |
Grand Total 47 1 738 1154

Smith = 241 l

Mountain Law Caseloads as of Jan. 16, 2013

Ex. 223
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1, Wihen you first meosse natios that wa have been appeintad &5 your atomey, you shoukd walt at least
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WU
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“Often...we cannot schedule a
meeting prior to your first
pretrial hearing....”

—

Failure to Communicate: Mountain Law

Ex. 187



From: Michael | aws (Cum—

To: Echawves, Vanessa; patrickfleasonlaw.com
Cuc: Sareh Semano

Subject: In Custody Clents

Date: Monday, September 24, 2012 1:20:30 PM
Attachments: imagedl1.png

From: Michael Laws
To: Echaves, Vanessa; patrickfleasonlaw.com
Ca: Sarsh Sermno
Subject: In Custody Clients
Data: Manday, September 24, 2012 1:20:30 PM
Attachments: image001.png

Vanessa [ Pat:

The clients below are in custody and have court October 2" T would like to go and visit them at the jail. but it is fairly pointless to do so until I have @
police reports and/or an ofter to go over with them. The difficulty 1s that there 1s very lattle space 11 which to schedule time between now and 10/02/12

to go and wvisit them at the jail. I know that, for example, on Mr. Knott, we ve only just been appointed and filed our NOA on 09/21/12 on the cases listed

below. He also has 3 other matters that we represent him on where he’d bench warranted and we do have discovery on those, but again. .. a little bat

pontless to go and try to talk to him about resolution on his cases if we don’t have some type of global offer on all 6 files. Any info you can give me
would help. Thanks!

< “| would like to go and visit them at the jail, but

27013324
MCOI266¢ @

«= it is fairly pointless to do so until | have police
reports and/or an offer to go over with them.”

Failure to Communicate: Mountain Law

Ex. 208



Number of Visits

B Laws Visits
E Collins Visits

MAY JUN JUL AUG | SEPT
2012

Failure to Communicate: Mountain Law
Jail Visits per Month May 1, 2012 to Sept. 19, 2012

Ex. 4



In 2012, Mountain Law opened
1,870 cases and closed 1,007 cases.

Investigation services
used only four times.

Failure to Investigate: Mountain Law



In 2012, Mountain Law closed 1,007
cases.

Only six cases went to trial.

Exs. 151 + 199 @ 757



* Lack of communication
* Lack of investigation

* No research or motions
* Very few trials

* Insufficient time spent on cases

Calendar Practice



* Promptly meet with and interview the client
* Establish a confidential, attorney-client relationship

* Investigate the facts and conduct the research necessary to
test the prosecution’s case

 Advise and counsel the client

e The clientis the focus

ALL OF THIS TAKES TIME AND EFFORT!

Minimum Requirements



The criminal justice system in Mount
Vernon and Burlington is a “volume
business.”

Testimony of Burlington City Prosecutor




“'W]hat has Mount Vernon done to
ensure that the public defender does
what the U.S. and Washington
constitutions require.”

“The City does not agree that it has to
ensure, secure, or guarantee anything.
The City maintains that it has a limited
duty in regards to public defenders.”




“Il]ndigent criminal defendants in Mount
Vernon and Burlington are systematically
deprived of the assistance of counsel at

14

critical stages of the prosecution. ...

Court’s Memorandum of Decision (Dec. 4, 2013)



System During Time of Witt and Sybrandy

* “[A]lmost complete absence of opportunities for the accused to
confer with appointed counsel in a confidential setting”

* Client communications regarding defenses, investigation,
physical/mental health, immigration status, goals, and potential
dispositions “were, if they occurred at all, perfunctory and/or public”

* Out of “thousands of cases,” there was “almost no evidence that [the
public defenders] conducted investigations . . . nor is there any
suggestion that they did legal analysis regarding the elements of the
crime charged or possible defenses”

» “Substantive hearings and trials . . . were rare”

Court’s Memorandum of Decision (Dec. 4, 2013)



System Currently

* Handling caseloads “far in excess” of guidelines

* As aresult, attorneys “simply unable” to interview clients in
“majority of cases”

* “[l]nvestigations, legal research, and....cases set for trial...
the numbers are still shockingly low”

 “[S]poke to only three or four witnesses” in 2012”
* “[N]o documentation of any legal analysis or research”

e “[O]nly one pre-trial motion and five or six trials in 2012”

Court’s Memorandum of Decision (Dec. 4, 2013)



“Timely and confidential input from the client...
[is] essential to an informed representational
relationship.”

“It is the lack of a representational relationship...
that makes the situation in Mount Vernon and
Burlington so troubling and gives rise to the Sixth
Amendment violation.”

Court’s Memorandum of Decision (Dec. 4, 2013)



“ID]ecisions made by [Cities’] policymaking
authorities...directly caused the truncated case
handling procedures that have deprived indigent
criminal defendants [of]...

* private attorney/client consultation,

* reasonable investigation and advocacy,

 and the adversarial testing of the
prosecutor’s case.”

Court’s Memorandum of Decision (Dec. 4, 2013)



“wilfully blind”

Court’s Memorandum of Decision (Dec. 4, 2013)




» Officials for Cities “shall read the Washington
Defender Association’s 2007 Final Standards for
Public Defense Services”

 Cities shall “re-evaluate their existing contract for
the provision of public defense” to ensure system

provides “actual assistance of counsel”

» “Cities shall hire one part-time Public Defense
Supervisor to work at least twenty hours per week”

Court’s Memorandum of Decision (Dec. 4, 2013)



* Oversee and evaluate public defenders on various factors
* Monitor workloads

* Review random selected case files

* Review complaints and response of public defenders

* Analyze and collect data regarding cases and dispositions

* Report every six months on whether Cities are complying with
constitutional obligations

Court’s Memorandum of Decision (Dec. 4, 2013)



“It has been fifty years since the United States Supreme
Court first recognized that the accused has a right to the
assistance of counsel for his defense in all criminal
prosecutions....The notes of freedom and liberty that
emerged from Gideon’s trumpet a half a century ago
cannot survive if that trumpet is muted and dented by
harsh fiscal measures that reduce the promise to a hollow
shell of a hallowed right.”

Court’s Memorandum of Decision (Dec. 4, 2013)



